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OPINION
The defendant, Aaron McFarland, appeals as of right his conviction by a jury in Shelby
County Criminal Court for first degree premeditated murder. The defendant rai sestwo issuesfor our

consideration:

I.  Whether the trial court erred in denying his motion to
suppress his confession from evidence; and

II. Whether the evidence was sufficient to sustain aconviction
of first degree murder.

After athoroughreview of theentirerecord, we have determined that the defendant’ sconfessionwas
properly admitted into evidence and that the evidence was legally sufficient to convict him of first



degree premeditated murder. Accordingly, the judgment of thetrial court is affirmed.
PROCEDURAL BACKGROUND

On July 29, 1997, the defendant was indicted by the Shdby County Grand Jury on asingle
count of first degree premeditated murder. He filed a pretrial motion to suppress a confession
obtained whilehewasin custody. The defendant’ s motion was denied, following ahearing, and the
trial commenced immediately thereafter. Thejury returned itsverdict on July10, 1998, finding the
defendant guilty as charged. The defendant was sentenced to life in prison with the possibility of
parole. Motion for anew trial was denied by the trial court, and appeal was timely taken.

FACTUAL BACKGROUND

The events leading to the murder for which the defendant was tried and convicted occurred
onthestreetsof downtown MemphisduringMay carnival activities. Closeto midnight on Saturday,
May 3, 1997, and into Sunday, May 4, two groups of young males, drangersto each other, were
among the crowd inthe vicinity of Beale Street. Their encounter at the intersection of Fourth and
Linden Streets ended in the shooting death of Terrell Deon Bullard, an eighteen-year-old freshman
businessmajor at The University of Memphis. Trial testimony was largely undisputed concerning
the events leading up to and immediately following the murder.

The victim’s mother testified that her son left home at about 11:00 p.m. on Saturday night,
May 3. Neitrick Presley testified that he, the victim, and four other friends—Rodd| Jones, Samuel
Carrol, Sharif James, and aguy named Patrick, later identified by Rodd| Jones as Patrick Smith—
had gone downtown together to Beale Street because of Memphisin May events. The six young
men were high school friends who had played sports together. Presley testified that there was a
carnival that night, and, as he and his friends were walking down the street to their car to leave, a
young man walked up to onein their group and said, “I'll give you fifty dollarsto take this bitch off
my hands.” Presley and hisfriendsjust kept walking, trying to ignorethe man. Terrell Bullard, the
victim, was walking a girlfriend whom he met at the carnival to her car a the time. The
propositioning stranger meantimecircled to thefront of Presley and hisfriendsand walked into their
midst, pushing Samuel Carroll. The stranger demanded an apology, claiming to have been the one
pushed by Carroll. When Presley and his friends tried to just move on, the stranger whistled for
reinforcements. The new, larger group of some six males then began to follow Presley and his
friends, including, by now, the victim. Presley testified that he and his friends felt cornered, and
eventually afist fight broke out.

Oncethefight wasover, Presley and hisfriends continued walkingtoward their car. Atthis
point, Carroll yelled, “He’ sgot apistol; he'sgot apistol!” Everyone scattered. Predey and Rodell
Jones ran toward a police officer acoss the street. Presley testified that he turned to look back and
saw the victim being grabbed from the back by hisjacket by oneman whileanother, dressed in dark
jogging pants and awhite T-shirt, drew a pistol and shot thevictim. The following testimony was
given by Presley during direct examination:



Okay, what happened then?

A. Wdll, Terrell stumbled. Hetook, what, about two more steps and

Q.

A.
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hefell to theground. And meand Samuel ranto Terrell. Andthe
guy with the pistol took off running. Well—yeah, the guy withthe
pistol, | guess, tried to teke off running, but the police officer
caught him.

Did you see the man the police had in custody out there that
morning?

Yes, Sir.

Was that the same person you saw do the shooting?

Yes, Sir.

What happened to Terrell after he was shot?

Well, like | said, me and Sam ran up to him. And it was,
basically, like, you know, please, don’t die, don't die Terrell.
And he just—he looked up at me and Sam and hetried to pushhis
way off theground. And hejust fell back down and blood started

coming out of his mouth and his nose.

Okay. Now, prior to that morning, Mr. Presley, had you ever
seen the person who shot Terrell Bullard?

No, sir.

Do you see here in the courtroom today the person who shot
Terrell Bullard?

Yes, Sir.

At this point, the witness identified the defendant.

On cross-examination, Presley testified that he was taken downtown a few hours after the
shooting to give his account of what happened. He also reported that a cellular phone belonging to
him but in the victim’ spossession at the time of the shooting was not found on the victim’s body.
During a bench conference, the prosecutor noted that a paragraph had just been found in the police
report that wasasummary of what Presley, Carroll, James, and Smith had told the police. Therewas
no question and answer report. A copy of this summary was then provided to defense counsel.
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Predley testified that hewas not ableto identify by facial featuresany of theindividual sthey
fought with other than the defendant. Presley also testified under cross-examination that he had been
shown pictures beforetrial by the prosecutor, and the picturesincluded one of the defendant and the
victim. Predley testified that he was not given pictures to choose from, and he did not pick the
defendant out of aline-up. Hetestified that he recognized the defendant because “you can’t forget
whokilled your best friend.” Defense counsel questioned Presley further about the police summary.
Presley maintained that he told the police that he saw the person with black pants and white shirt
shoot thevictim, although thisappeared to contradict the policereport. Onredirect, Presley tetified
that he never was given a copy of the police report to review what had been written concerning his
interview.

Rodell Jonestestified that he waswith thevictim and four other friendswhen the group went
to Beale Street on Saturday, May 3, 1997. Jonestestified tothe following concerning the encounter
with the propositioning stranger and the ensuing fight:

A. As he [the propositioning stranger] walked past, | guesshe
stumbled over Carroll’sfoot. And we kept walking. The he-he
then turned around and said, you can’'t say excuse me you dd
punk-assnigger and all that stuff. Andthen Samuel waslike, you
don’'t haveto disrespedt meinfront of all these people. Then this
old guy who was down at the carnival came between us and he
said, y’al stop all this stuff, that's what’s wrong with black
people now. Then the male who made the comment about the
fifty dollars pushed the man against thefence. Andwe proceeded
walking. And they started following us again. And the male
whistled for more people to come down.

Jones testified that the victim had come back after walking a young lady to the car and “[w]hen he
came back at that time everybody was fighting.” Jones further testified to the following:

Q. What did you hear this person you named as Aaron McFarland
say?

A. Asthe fight was continuing, he was jumping around. He made
the statement, I’m fixing to kill me a mother fucker.

Q. Okay. When you say he was “jumping around,” what do you
mean?

A. Likedancing, whaever kind of dancing. They wasjud jumping
around in circleswith they [sic] arms crossed. And he madethat
comment. And | seen him reach into his pocket. So | went into
my pocket and pulled out my phone. And then Carroll made a
statement, he hasagun. So | ran and broke toward the policeto
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get the police officer.

Q. Okay. How was- - this person you said who made the comment,
I’m going to kill me a MF, how was he dressed?

A. Hehad on someblack jogging pants with awhite V neck T-shirt.
| believe he had one pants leg pulled up.

Q. All right. This person you described as Aaron McFarland had
you seen him prior to that night?

A. No, sir.
Q. Okay. Do you see him here in the courtroom today?
A. Yes, sir.

At this point, Jones identified the defendant. Jones testified that when he heard Carroll say, “He's
got a gun,” he began running to get a police officer parked at Fourth and Linden. On cross-
examination, Jones testified that he did not see who shot the gun.

Officer Tracy Gossett with the Memphis Police Department testified that on Saturday, May
3, and into Sunday, May 4, 1997, he was stationed with his partner at Fourth and Linden in
downtown Memphis as part of his duties as amember of the street crime abatement team. Officer
Gossett testified that there was a great deal of foot and vehicular traffic at this location because of
Memphisin May activities. Whilehewasin hiscar, ayoung man ran up to the car and told him that
therewasafight going on. Officer Gossett exited the squad car and observed what he described as
alarge fight on the northeast corner of Fourth Street and Linden. He and his partner were on the
oppositecorner. There were some twenty to thirty people on the northeast corner with four or five
peopleinvolved in thefight itself. He started walking towards the fight, heard a gunshot, and saw
the flash from the gun. He did not see who had fired the gun. He saw one black male,
approximately twenty yearsold, stumble out of the crowd andfall on the street and another malerun
towards Fourth Street. Officer Gossett testified to the following:

Q. Dideither you or your partner try to find out why this person was
stumbling?

A. My partner went towardsthe gentleman that fell. And the young
man that ran, | started after him because the crowd was pointing
towards him.

Q. The person that ran can you describe him?

A. Hewasayoung male black wearing awhite T-shirt, some sort of
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black running parts.
Q. What direction was he running in?
A. Heinitially ran westbound on Fourth Street towards Linden—I"'m
sorry, on Linden towards Fourth, then he went back north on
Fourth from Linden. And there was afield on the west side of
Fourth Street, north of Linden, where the carnival people had
parkedtheir tractor-trailersand semis And heran whereall their
vehicles were parked in that area.
Did you have him corstantly in sight?
No, | did not.

Where did you losesight of him at?

> © > O

When he ran into the fidd where the vehicles were parked, |
stayed on Fourth Street running northbound kind of paralel to
where he was running. And | caught him when he came out at
from behind the vehicles at George W. Lee, which is the next
street north.

Q. Approximately how long did this chase last?
A. Ten seconds.

Q. The person that you caught did he have a wegpon on him or
anything?

A. No, hedid not.

Officer Gossett further testified that a search of the field for two to three hours did not turn up a
weapon. Officer Gossett identified the person he chased and caught as the defendant who was then
arrested and taken to juvenile court.

Sergeant Ronald F. Wilkinson, atwenty-five-year veteran of the M emphisPolice Department
and ahomicideinvestigator, testified that on Sunday morning, May 4, 1997, he and his partner went
tojuvenile court to check out the defendant and bring him to the Criminal Justice Center, homicide
office, for questioning. Sergeant Wilkinson testified that his partner contacted the defendant’s
grandparents, his legal guardians, who agreed to meet them at the homicide office because the
officers wished to question the defendant. The grandparents, Rabert and Esse McFarland, were
waiting for them when Sergeant Wilkinson, his partner, and the defendant arrived at the Center at
approximately 11:00 a.m. on May 4. Sergeant Wilkinson testified that all five of them went into a
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small interview room.

After obtaining basic vital information such as name and date of birth, Sergeant Wilkinson
testified that he read the Advice of Rights to the defendant. When asked what the Advice of Rights
form contains, Sergeant Wilkinson testified as follows:

A. It'shisright to remain silent, hisright to counsel. It'sastandard
form that we have of the Miranda warning—Miranda rights, |
mean. | read this form to him. | gave him the form and asked
himtoreadit. At thistime heindicated he could not read. So |
gave the form to his grandmother and grandfather who were
sitting on either side of him. They bothread it. We asked if they
had any questions. They had no questions. Asked if, you know,
they have any problems with us talking with Aaron about what
had happened the night before. And they said, no, they wanted
him to tell the truth.

Q. So, Sergeant Wilkinson, did the defendant and his grandparents
indicate that he understood his rights?

A. Yes, sir, they did.

Q. Anddid he agreeto give you a statement concerning the death of
Terrell D. Bullard?

A. Yes, sir, hedid.

Sergeant Wilkinson also testified concerning the Waver of Rights form:

Q. Could you read that Waiver of Rights, sir?

A. | have read this statement of my rights. And | understand what
my rights are. I’'m willing to talk to you and answer questions.
| do not want alawyer at thistime. | understand and know what
I’m doing. No promisesor threats have been made to me and no
pressure or coercion of any kind has been used against me.
Okay. Isthat followed by some signatures, sir?

Yes, s, itis.

What are those signatures?

> 0 > ©

Aaron McFarland, Robert McFarland, and Ms. EssielLee
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M cFarland.

TheAdvice of Rightsform and the Waiver of Rightswere admitted asevidence, both bearing atime
of 11:28 am.

Sergeant Wilkinson testified that the defendant said that he had just got off work and was
sitting on the curb when he saw afight, heard a gunshot, jumped up and ran, and was arrested by
police. The defendant was told that, according to witnesses, this was not correct. Sergeant
Wilkinson testified that the grandparents then asked to speak to the defendant alone, so they took
abreak. A short timelater, Essie McFarland came to thedoor and told them that the defendant was
ready to tell the truth. After an oral confession, by the defendant, everyone went to the office of a
secretary who entered a question and answer statement on her computer as Sergeant Wilkinson and
Sergeant Botting questioned the defendant and the defendant responded. The hard copy of this
statement was then taken back to the back into the interview room where the statement was read to
them; they were allowed to read the statement; and then all three individuals, the grandparents and
the defendant, initialed each page in red ink. This four-page statement was initialed by each
individual beginning at 2:03 p.m. The heading of the statement included another statement of rights
asfollows:

I’m going to ask you some questions regarding the above complaint.
Y ou have the right to remain silent. Anything you say can be used
against you in a court of law. You have aright to have a lawyer
either of your choice or court-appointed, if you're unable to afford
one, and to talk with him before answering any questions and have
him with you during questions if you wish. If you decide to answer
guestions now without a lawyer present, you still have the right to
stop answering at any time. You aso have the right to stop
answering at any time until you talk to alawyer.!

Sergeant Wilkinson read the entire question and answer statement into the record, including
the following:

QUESTION: Do you understand each of these rights |’ ve explained
to you?

ANSWER: Yes, sir.
QUESTION: Do you wish to make a statement now?

ANSWER: Yessir.

1This wording isidentical to that on the sandard Adviceof Rightsform.
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QUESTION: Aaron, on Saturday, May 4, 1997, at approximately
12:45 a.m. did you shoot and kill someone in the area of Fourth and
Vance?

ANSWER: Yes, sir.

QUESTION: Do you know who this personwas?

ANSWER: No, sir.

QUESTION: What did you shoot him with?

ANSWER: A .9.

QUESTION: What color was that weapon?

ANSWER: Black.

QUESTION: Do you know if the weapon was a revolver or an
automatic?

ANSWER: A [sic] automatic.

QUESTION: Why didyou shoot him?
ANSWER: Cause Mike said it was my big chance.
QUESTION: Who isMike?

ANSWER: The gang |eader.

QUESTION: Which gang is he the leader of ?
ANSWER: Seven Folk.

QUESTION: Which st?

ANSWER: Four-V.

QUESTION: Aaron, as you are giving this statement are you
accompanied by Mr. and Ms. Robert M cFarland, your grandparents?

ANSWER: Yes, sir.



QUESTION: What was meant by ‘your big chance’ ?
ANSWER: To get in the gang.

QUESTION: Aaron, explaintomewhat happened before, during, and
after the shooting.

ANSWER: | just got off work at 12 midnight, waiting on my mom
to pick meup. | seen Mike and them standing on the corner of Beale
and Fourth. Mike told me to come here. | said, ‘What do you want,
man? And he said, ‘Come walk down here with me.” Then we
started walking down the street. Then we bumped into this other
dude. And then two guys started arguing. Then dude got shot. He
told them two guysto comeon leaveit aoneit wasn’t worth beingin
afight. Andthen Mikeand Four-V beganto start fighting. And then
thisgirl she hollered out she said, * Come on Four-V." Then Four-V
started running down the street. Then Four-V broke out to fighting.
ThenMikesaidto me, ‘ Thisisyour big chance.” Then he handed me
the gun, and then | shot the man, and then | stand there and look, then
| broke out to running.

QUESTION: How fa away from the victim were you when you shot him?
ANSWER: Three fezt.

QUESTION: Wheredid you aim at the vidim when you shot him?
ANSWER: The back of his head.

QUESTION: How many shots did you fire?

ANSWER: One.

QUESTION: Did you know the victim?

ANSWER: No, sir.

QUESTION: Had you ever met the victim?

ANSWER: No, sir.

QUESTION: What did you do with the gun &ter you shot him?

ANSWER: Gaveit back to Mike.
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QUESTION: Did you take anything from the victim?

ANSWER: No sir.

QUESTION: Did anyone el se take anything else from thevictim?
ANSWER: Yes, sir.

QUESTION: Who and what?

ANSWER: One of the Four-V gang memberstook aphone. Hesaid,
‘Hewon’'t be needing this.’

QUESTION: What were you wearing last night when thisoccurred?

ANSWER: A white T-shirt and some black jogging pants on.

QUESTION: What was your involvement other than shooting the
victim in the fight at Fourth and Linden?

ANSWER: Mike just told me to shoot himin the head and that’ d be
my big chance. And he handed me thegun, and | shot him.

QUESTION: Aaron, is there anything else you can add to this
statement that would aid us in our investigation?

ANSWER: | want to pay my respects to his momma, tell her I'm
sorry for shooting her son. The only reason | shot him wasto get in
agang.

QUESTION: Aaron, wasthis statement gven freely and voluntarily
without any threats or promises being made to you?

ANSWER: Yes, gir.
QUESTION: Can you read and write without the ad of eyeglasses?
ANSWER: No.

QUESTION: Wewill have Sergeant O’ Conner to read your four-page
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statement to you and your grandparents. And if you find it to betrue
and correct without threats, promises, or coercion to initial the first
three pages in the bottom right-hand corner and to sign your name,
date, and time on the line provided below. Do you understand?

ANSWER: Yes, sir.

On cross-examination, Sergeant Wilkinson testified that he had questi oned the defendant for
at least forty-five minutes before he left the room. The defendant denied that he had any part inthe
murder until he changed his story and gave a statement of confession. Wilkinson testified that they
went over questions and answers for about thirty minutes before having the defendant’ s statement
printed out. On redirect, Wilkinson testified that neither the defendant nor his grandparents ever
asked that the taking of the statement be stopped because they wanted alawyer. On recross,
Wilkinson testified that the grandparentswere fully cooperative throughthe entire process and only
wanted the defendant to tell the truth.

Elise Flowers, a transcriptionist with the Memphis Police Department Homicide Bureau,
testified that the defendant and his grandparents were brought to her office by two investigators so
that she might transcribe the defendart’s statement. She testified that the computer monitor is
positioned so that the parties can see the text as questions are posed by the investigators and then
answers given by the person giving the statement. She further testified that at no point did any one
object to the questions or answers as she completed the entry.

Among the last witnesses for the State were the officer who completed a gunshot residue
collection kit on the defendant at juvenile court and the agent at the TBI laboratory who ran thetest.
This test was inconclusve because the control swab in the kit was contaminated. Finally, Dr.
Wendy Gunther testified as an expert forensi ¢ pathol ogi st who compl eted the autopsy onthevictim.
Dr. Gunther testified that the bullet had travel ed through the victim’ s lung and straight through his
heart, hitting more than one of the ventricles of the heart; exited the body cavity; and stopped just
underneaththeskin. Thebullet wasretrieved, and thewitnesstestified that it was deformed so exact
measurementswere not possible but that it could certainly have been a nine-millimeter bullet. On
cross-examination, Dr. Gunther testified that the gun was more than three feet away from thevictim
when fired, based on the lack of powder tattooing, or stippling, on the victim’s clothes and skin.

The defendant and his grandparents testified as part of the defense’s proof. Robert
McFarland testified that he had just completed aten-hour shift asasecurity guard and arrived at his
home when the police called informing him that the defendant was in custody and asking him and
hiswifeto come to the Justice Center. He and hiswife went immediately and arrived at the Justice
Center between 10:30-11:00 am. McFarland testified that once the defendant and the two officers
werein the room where he and hiswifewerewaiting, the defendant wastad hisrights.> McFarland

2At the suppression hearing, Robert McFarland testified that the defendant had been asked a “whole of | ot of
quegions’ before his rightswere read to him.
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testified that he, Robert McFarland, understood what those rights were. The officers repeatedly
asked the defendant if he had killed the victim and the defendant repeatedly said that he had not.
Thewitnesstestified that after approximately two hours, he asked the officersto step outside. * Once
outside, hetold Officer Wilkinson that hewasgoingto get alawyer. While heand the officerswere
still talking, his wife opened the door and told them that the defendant was ready to tell the truth.
M cFarland and the officers went back in the room and the defendant confessed to the murder. After
some thirty minutes, they went to the office of Ms. Flowers where the defendant’ s statement was
entered into the computer. McFarland testified that the defendant’ s rights were again read to him,
including the fact that a lawyer would be appointed for the defendant if he could not afford one.
McFarland testified that he told the officers that he could not afford a lawyer. He further testified
that he did not ask about when he could talk to alawyer because he thought that everything being
said at thispoint was not really official. Hetestified that he, hiswife, and the defendant all initialed
each page and signed the statement at the end. According to the witness, it was at this point, after
having been at the Justice Center approximately three hours, that they also signed the waiver of
rights. The witness responded in thefollowing way to defense counsal:

Q. Was your mind clear when you were signing and initialing the
papers?

A. | wasjust wondering - - | was just wondering if - - like | say, |
was just amazed that - - | think | even mentioned to them, | still
don't believeit. But | just | had to go along because that’ s what
| did. Likel said, if my wife had of told me what had happened,
| never would have did any of this.

Q. Now, you made the statement you had to go along. What do you
mean by that?

A. Nothing. | just made poor judgment to be frank with you.

On cross-examination, McFarland testified that he was seventy-one years old and had
dropped out of school in the eleventh grade. He also identified each of the signatures on the back
page of the confession as those of the defendant, himself, and his wife and stated that he observed
the signing by the defendant and by hiswife.*

3This length of time was refuted by the tesimony of Sergeant Wilkinson, who testified to approximately forty-
two minutes of questioning prior to the break, which came around lunch time, according to Wilkinson. Questioning
of three hours, beginning at approximately 11:00 a.m., would not be consistent with the time noted on both thewaiver
form and the statement of confession.

4_ . e . . .
Essie McFarland tegified that she never signed the four-page statement of confession and that the signature
on the document was not hers.
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Essie McFarland also testified for the defense.® Her testimony often contradicted that of
other witnesses, including her husband. Shetestified that she and her husband arrived at the Justice
Center at about 3:00 a.m. after the police called her home. She testified that the defendant was
questioned for about fifteen minutes before the break when one officer and her husband left the
defendant, her, and the second officer alone in the room. Shetestified that she signed papers while
her husband was out of theroom. Shefurther testified that shewasafraid that the officer questioning
the defendant was gaing to hit him and that the defendant only said yes to the murder because she
wanted him to as away of protecting himself from being hit. She also testified that the officer did
not hit the defendant; she was just scared that he was going to hit him. On cross-examination, this
witness contradicted her own testimony, stating at first that she was present when the defendant’s
statement of confession was transcribed and then that she was not; that she arrived at the Justice
Center in the dark of morning and then that it might have been 11:00 am. Shetestified tha shetold
her grandson to lie about the murder but admitted that she was not present at the murder scene and
did not provide her grandson with any of the detailed answers he gave to the officers when he
confessed.

Among thewitnesses called by the defense was Carlos Nash, who testified that hewasinthe
crowd at the time of the shooting, heard a shot fired from behind him, turned around, and saw the
defendant. He could not say whether the defendant fired fire the gun.

Sergeant Clarence Cox with the Memphis Police Department testified that he interviewed
four of the victim’s friends, Sharif James, Neitrick Presley, Patrick Smith, and Rodell Jones.
Sergeant Cox further testified that he reduced his oral interview of each of the four to a written
report. Hetestified that none of the persons interviewed claimed to have seen the actual shooting.
On cross-examination, Sergeant Cox testified that he did not take a written statement from any of
the four subjects he interviewed.

Samuel Carroll, one of thegroup of friendswiththevictim the night of the shooting, testified
that he was the one in the fight with the prapositioning stranger. Carroll’ s desaription of the events
leading up to the shooting was consistent withprior testimony. Carroll testified that in his statement
to the police he described the person whom he saw with agun on Linden as ablack make about 6'1"
and weighing between 180 and 190 pounds, wearing awhite, V-neck T-shirt and black jogging pants
with a gold tooth on the right side of his mouth. He did not see the actual shooting. On cross-
examination, Carroll identified the defendant as the person he saw with a gun.

Finally, the defendant choseto testify. Hetestified that hewas waiting for hismother to pick
him up from work at Pizza on Beale after midnight. He was wearing a white T-shirt and black
jogging pants. At thetime, hetestified that heweighed about 160 pounds. Thedefendantis62" tall.
He was not able to name the street corner he was on because, even though he completed theeighth
grade, he cannot read. Two other individuals, Mike and Twin, walked with him down a street when

5Essi e M cFarlandisthedefendant’ sforty-seven-year-old maternal grandmother, who raised the defendant from
age three. She and her husband, Robert McFarland, who is not the defendant’s biological grandfather, adopted the
defendant when he was seven or eight and gave him their last name.
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he saw Mike and Twin get into afight with some individuals he did not know. When the fighting
stopped, a person got shot, and the defendant ran towards Beale Street. The defendant further
testified that he saw Mike shoot the victim.

Thedefendant testified that hewas arrested and put inapolice car and taken to juvenile court
wherean officer collected samplesfrom hishandsfor agunshot residuekit. Two other officersthen
came and took him to meet his grandparents at the Justice Center. Hetestified that the officersdid
not ask him any questions during the ride. Once he and his grandparents were together with the
sametwo officerswhohad driven him tothe Justice Center, the defendant testified to thefollowing:

Q. Wereyour grandparents there the entire time?
Y es, ma am.
Were you asked to read anything during that time?
No, ma am.
Was anything read to you?
Yes, ma am.
Do you know what it was?
Some statements - - not no statements - - | done forgot.
Did you understand what was read to you?
Y es, ma am.
Were questions asked of you by the pdice officers?
He had asked me did | understand it.
And what was your answer?
| told him, yes, sir.

And did you understand it?

Yes, ma am.

o> 0 >» 0 >0 >0 >0 >0 >0 P

And based on that understanding did you answer questions?
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A. Yes, maam.

The defendant testified that the questioning lasted some thirty minutes, and then his
grandfather and one officer |eft the room,; the other officer then It the room; and hewas alonewith
his grandmother. He testified that his grandmother kept telling him to just tell the truth. After a
period of time, both officers and his grandfather returned to the room, and the defendant then told
them that he did the shooting. The defendant explained that he admitted to the killing, even though
hedid not doit, because hisgrandmother said“ shewould never tell menothing wrong,” and shetold
him to say that hedid it. Hetestified that he thought he would get to go home if he said that he did
it. Oncethe statement wastranscribed, the defendant testified that one officer read it to him and then
asked hisgrandfather to also read it to him, which hisgrandfather did. The defendant testified that
his confession was false and that all the factual details he gave the officerswere “[jJust wondersin
my head.” The defendant denied being given a gun by Mike; denied being told by Mike that this
was his big chance to get in the gang; denied that he was in agang; and denied shooting thevictim.

The following exchange occurred on cross-examination:
Q. Okay. Well, the officers brought you down here, right?
Yes, Sir.
Okay. They got tha part of it right?
Yes, gSir.
They advised you o your rights?
Yes, Sir.
Y ou heard Sergeant Wilkinson testify to that, didn’t you?

.Yes, gir.

o >» 0 » 0 » 0 »

Okay. And they got - - his testimony was correct; you were
advised of your rights?

A. Yes, dir.
Q. You understood your rights?
A. Yes, sir.

Thedefendant also testified that he wasnot scared, but hisgrandmother told imto tell the truthand
instead hetold lies. When asked, “ So you liewhen you need to and you tell the truth when you need
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to; isthat right?’ the defendant answered, “Yes, sir.”
ANALYSIS
I. Suppression of Confession From Evidence

Thedefendant assartsthat hisconfession should have been suppressed as evidence under the
Fifth Amendment because questioning occurred after hisgrandfather had requested an attorney. The
defendant relies on Mirandav. Arizona, 384 U.S. 436, 86 S. Ct. 1602, 16 L. Ed. 2d 694 (1966) and
Edwardsv. Arizona, 451 U.S. 477,101 S. Ct. 1880, 68 L. Ed. 2d 378 (1981). The State arguesthat
there is conflicting testimony on the issue of whether the defendant’s grandfather requested an
attorney during the interrogation of the defendant and that the findings of thetrial court concerning
this question of fact are binding upon appellate review unless the evidence in the record
preponderates against them.

The United States Supreme Court held in Miranda that “the prosecution may not use
statements, whether exculpatory or inculpatory, stemming from custodial interrogation of the
defendant unless it demonstrates the use of procedural safeguards effective to secure the privilege
against self-incrimination.” 384 U.S. at 444, 86 S. Ct. at 1612. Among those safeguardsistheright
to the presence of an attorney, either retained or appointed. Furthermore, if the accused “indicates
in any manner and at any stage of the process that he wishes to consult with an attorney before
speaking there can be no questioning.” 1d. at 445, 86 S. Ct. at 1612. The Court held in Davis v.
United Statesthat the wishtoconsult counsel must be clearly stated. See Davisv. United States, 512
U.S. 452, 459, 114 S. Ct. 2350, 2355, 129 L. Ed. 2d 362 (1994) (stating that the suspect “must
articulatehisdesiretohave counsel present sufficiently clearly that areasonable police officer inthe
circumstances would understand the statement to be a request for an attorney”).

Neverthel ess, nothing in the subsequent doctrinal developmentsto Miranda placesindoubt
the efficacy of aknowing and intelligent waiver of any of the procedural safeguards protecting the
accused’ sconstitutional right against compul sory self-incrimination, including theright to counsel.
Seeid. at 458, 114 S. Ct. at 2354 (“If the suspect effectively waives his right to counsel after
receiving the Mirandawarnings, law enforcement officersare freeto question him.”) (citing North
Carolinav. Butler, 441 U.S. 369, 372-76, 99 S. Ct. 1755, 1756-59, 60 L. Ed. 2d 286 (1979)). Any
waiver of the right to counsel must “not only be voluntary, but must also constitute a knowing and
intelligent relinquishment or abandonment of aknown right or privilege, amatter which dependsin
each case ‘upon the particular facts and circumstances surrounding that case, including the
background, experience and conduct of the accused.”” Edwards, 451 U.S. at 482, 101 S. Ct. at 1884
(quoting Johnson v. Zerbst, 304 U.S. 458, 464, 58 S. Ct. 1019, 1023, 82 L. Ed 1461 (1938)). The
Supreme Court held in Edwards that a valid waiver cannot be established simply by showing that
a suspect continued to talk to police even after invoking the privilege to counsel, but rather,

an accused, such as Edwards, having expressad hisdesiretodeal with
the policeonly through counsel, isnot subject to further interrogation
by the authorities until counsel has been made available to him,

-17-



unless the accused himself initiates further communication,
exchanges, or conversations with the police.

Id. at 484-85, 101 S. Ct. & 1885. The fact of initiation of further communication by the accused
supports the voluntary nature of hiswaiver. The purpose of the Edwards ruleisto “prevent police
from badgering a defendant into waiving his previously asserted Miranda rights.” Michigan v.
Harvey, 494 U.S. 344, 350, 110 S. Ct. 1176, 1180, 108 L. Ed. 2d 293 (1990); see also Minnick v.
Mississippi, 498 U.S. 146, 151, 111 S. Ct. 486, 489, 112 L. Ed. 2d 489 (1990) (“The rule ensures
that any statement made in subsequent interrogation is not the result of coercive pressures.”).

Consistent with federal Mirandajurisprudence, the courts of thisstate have held that “[o]nce
an accused has invaked hisright to counsel, he may nevertheless waive thisright if (a) he initiates
further communications, exchanges or converseg[sic] with law enforcement officers and (b) the
waiver isknowingly and intelligently made.” Statev. Tidwell, 775 S.W.2d 379, 386 (Tenn. Crim.
App.), perm. app. denied (Tenn. 1989); see also State v. Claybrook, 736 S.W.2d 95, 103 (Tenn.
1987) (concluding that the defendant’ srights were not violated when he initiated dial oguewith law
enforcement personnel after his request for counsel). Whether awaiver isvoluntarily, knowingly,
andintelligently madeisdetermined by thetotality of thecircumstances under which therightswere
waived. See State v. Callahan, 979 SW.2d 577, 581 (Tenn. 1998). This is true even when a
juvenile suspect isinvolved. Seeid. at 583.

When it is the prosecution’ s contention that the accused waived hisright to counsel having
once invoked that right, the prosecution must meet a heavy burden of demonstrating by clear and
convincing evidence that the accused initiated the subsequent discussion and that he voluntarily,
knowingly, and intelligently waived his right to counsel. See Tidwell, 775 SW.2d at 386. Of
course, athreshold question iswhether arequest for counsel was actually made. Consistent withthe
Davisstandard requiring aclear and unambiguous request for counsel, our supreme court has stated
that “[i]f the suspect fails to make such an unambiguous statement, police need not cease
guestioning.” State v. Huddleston, 924 SW.2d 666, 670 (Tenn. 1996).

When this court reviews a trial court’s ruling on a motion to suppress a confession from
evidence, “[questions of credibility of the witnesses, the weight and value of the evidence, and
resolution of conflicts in the evidence are matters entrusted to the trial judge as the trier of fact.”
State v. Odom, 928 S.W.2d 18, 23 (Tenn. 1996). The party prevailing at the suppression hearing
is afforded the “drongest legitimate view of the evidence and all reasonable and legitimate
inferences that may be drawn from that evidence.” State v. Keith, 978 S\W.2d 861, 864 (Tenn.
1998) (citing Odom, 928 SW.2d at 23). Thefindings of atrial court in a suppression hearing are
upheld unless the evidence preponderates against those findings. Seeid. Testimony presented at
trial may be considered by an appellate court in deciding the propriety of thetrial court’s ruling on
amotion to suppress. See State v. Henning, 975 SW.2d 290, 299 (Tenn. 1998). The application
of thelaw to thefactsfound by thetrial court isaquestion of law and isreviewedde novo. See State
v. Yeargan, 958 SW.2d 626, 629 (Tenn. 1997).

We review the defendant’s suppression issue according to the above legal standards to
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determine: (1) whether the defendant wasinformed of hisrightsin accordancewith the requirements
of Miranda;® (2) whether the defendant waived those rights prior to the commencement of custodial
interrogation by law enforcement officers; (3) whether the defendant subsequently, unequivocally
requested counsel; and (4) whether the defendant freely, voluntarily, and knowingly waived his
request for counsel.

At the suppression hearing and at trial, the defendant testified that before the officers began
to question him, they informed him of his rights. At the suppression hearing, the defendant
responded as follows:

Q. Now, before they asked you if you did it had they explained any
rights to you?

Yes, ma am.

What kind of rights did they explain to you?

A.
Q.
A. They told mel didn't have to talk to them if | didn’t want to.
Q. Now, what did you think that meant?

A.

| didn't have to make no statement if | didn’t want to.

Sergeant Wilkinson testified at the suppression hearing that he first read the Advice of Rightsform
to the defendant and then gaveit to his grandparentsto read. Wilkinson also testified at the hearing
that all threeindividuals signed the Advice of Rightsform, which included aWaiver of Rights. The
time marked on the form is 11:28 am. The defendant’ s grandfather testified that it was not until
after questioning had begun that the officers informed the defendant of his rights, and the
defendant’ s grandmother testified that the officers never said anything about rights. Thetrial court
found that the defendant himself indicated that the officers did advise him of his rights prior to
guestioning and that he understood hisrights. Thisis consistent with the testimony of Wilkinson.
The evidence does not preponderate against the trial court’ sfinding that the defendant was advised
of hisMirandarights prior to questioning.

Second, asto theinitial waiver, there was again conflicting testimony. Sergeant Wilkinson
testified that the Advice of Rightsand Waiver of Rights, asingle-page document, wassigned by the
defendant and his grandparents after the rights portion had been read and before questioning had
begun. The defendant and his grandparents placed the timing of the form much later in the process.
Regardless of the time of the signing, the defendant testified at the suppression hearing on cross
examination to the following:

6. . . . - .
The fact that the defendant was in police custody at the time of questioning is not controverted.
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Q. Now, I believeit wasyour testimony that whenthepolice officers
brought you down here from juvenile court to their office they
explained to you yaur rights; is that correct?

Yes, Sir.

And you understood your rights, right?

Yes, gir.

o > O »

Y ou understood that you didn’t haveto talk to them if you didn’t
want to?

A. Yes, sir.
Q. But you decided to go ahead and talk with them?
A. Yessir.

Thetria court noted that it was logical to have the waiver signed at the time the rights were read.
The court also noted that the defendant testified that he dd sign the waiver. Thereisnothing in the
record to indicate that his waiver was anything other than voluntay. The defendant had both
grandparents with him the entire time; he testified that he was not afraid; he testified that he
understood hisrights; and hetestified that he willingly talked to the officers. We conclude that the
initial waiver was voluntary in that it was the product of afree and deliberate choice rather thanthe
product of intimidation, and further, that it was made with full avareness of thenature of hisrights
and the conseguences of hiswaiver, in that questioning would proceed.

Third is the question of invocation of the right to counsel. At the suppression hearing, the
defendant’ sgrandfather testified that during theinitial questioning, when the defendant was advised
of hisrights, the officer told him that no statement had to be made without alawyer. Thegrandfather
then told the officersthat he was not ableto hire alawyer. The following exchange then occurred:

Q. Now, do you know wha they said to you when you said that?
A. They said that they would get me alawyer.
Q. And then what did you say?

A. Weéll, it was nothing for me to say but to wait until - - you know,
them to get alawyer.
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The questioning continued for some forty-three minutes until the two officers and the
grandfather all left theinterview room, leaving the defendant and hisgrandmother aloneintheroom.

> 0 > O

Both of them heard you say you could not hire alawyer?
Right.
And then they said you could get one - - they could get you one?

WEell, they said the Court appoints it. That's what | - - that’s
where | was - - got lost. They said the Court would appoint me

alawyer.

The grandfather testified further to the following:

Q.

A.

Now, once you stepped outside the room — you say both officers
stepped out with you?

| think one stepped out with me and then the other one came later.
And | wastelling them that | didn’t think tha he did it and that
we was going to have to get a - - we were going to have to ge a
lawyer or something because by thistime | had got - - | had got
upset. | felt like | had did something.

Now, what did the officer say when you told him the second time
about getting a lawyer?

. Well, we was discussing about - - you know, discussing - - they

said they believe he did it, and | said, | don’t believe it. But
anyway, we was out there about fifteen - - about fifteen or twenty
minutes, then Aaron and my wife cameout.

And what?

. And that’ swhen - - that’ s when my wife said Aaron admitted it.

Now, thefifteen or twenty minutes, did somebody go back in the
room or did she come out on her own?

No, they come out. They both come out crying.

And so they both come out crying, do you go back in the room?
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Yes.

Did the police officers go back in the room too?
Yes.

Both of them or just ore of them?

Both of them.

o >» 0 » 0 »

Okay. Now, when you first get back in the room they’re crying.
What happens then?

A. Wdll, that's when Aaron started - - that’s when Aaron started
making this so-called confession.

Q. Didyou ever ask them again where the lawyer was or could you
get one?

A. No, | didn't.

Q. Do you know why you ddn’t ask him that?

A. Wdll, likel said, | wasjust - - | wasjust overwhelmed. And my
mind was running. And | was saying, | know he couldn’t have
did it, but there he was saying it - - | don’t know.

At the suppression hearing, Sergeant Wilkinson testified on cross-examination that after
approximately forty-two minutes of initial questioning of the defendant, they took a break.
Wilkinson testified that he and the other dfficer left theinterview room; then the grandfather came
out; and the defendant was left alone with his grandmother. Wilkinson testified further to the
following:

Q. Now, when the grandfather came out what was he doing out?
Was hejust standing there? Was he talking to you or some of the
other officers?

A. | think he was talking to us, but | don’t know about what.

Q. Talking to who?

A. 1 think he was out in the squadroom, and we were just inthe
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squadroom.

Now, when he came out did he ask you about wanting totalk to
alawyer?

Not that | recall, no, ma am.

Do you recall whether he was talking to you?

A. | remember him being in the squadroom. Now, what was said |

o » O »

don't know.

Who else do you remember being in the squadroom?

. Well, Sergeant Botting was there. |I'm sure Sergeant O’ Conner

was around. | don’t know exactly who all wasworking that day.

So in your testimony you don’t know what he was talking about
when he came outsde the room?

| don’t recall what he was talking aout, no, ma’ am.

So he could have been talking about an attorney - - getting an
attorney?

. Wdll, I think that would have been noted. And, yes, ma am, that

would have been very important if that had been said.

WEéll, you mean, it would have been noted, where?

. Wdll, | mean, he would - - the interview - - if he'd wanted an

attorney and didn’t want to discuss it anymore, it would have
been stopped.

Well, but you don't - - you don’t know what he eventalked
about; that’s your testimony?

If he had said tha, | would have known that, yes, ma am.
Toyou?
If hesaiditto- -

If he had said that to you?
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A. - - any investigator in homicide, they would have made it very
Clear.

Q. Wéll, now, I'm talking about what you know not what you’re
thinking someone else might have done, your personal
knowledge. He didn’t say that to you?

A. At notimedid they ak for an attorney, no, ma am.

Asto the statements concerning getting alawyer madeby the grandfather whileall fivewere
intheinterview room, the defendant testified at the suppression hearing that hisgrandfather said that
“if I ain’t did nothing he said he going to get me alawyer.” The defendant testified that nothing was
said in response to this statement and that the questioning did not stop. Asto the statementsmade
by the grandfather while he and the two officers were outside the interview room, the defendant, of
course, could not have heard those statements.

As noted above, the Supreme Court in Davis refused to require that the police cease
guestioning immediately upon the “making of an ambiguous or equivocal referenceto an attorney.”
Davis, 512 U.S. at 459, 114 S. Ct. at 2355. The Davis Court further recognized that:

requiring aclear assertion of the right to counsel might disadvantage
some suspects who—because of fear, intimidation, lack of linguistic
skills, or avariety of other reasons—will not clearly articulate their
right to counsel although they actually want to have alawyer present.
But the primary protection afforded suspects subject to custodial
interrogation is the Miranda warnings themsel ves.

Id. at 460, 114 S. Ct. at 2356.’

Here, although the trial court failed to address the specific issue of whether there had been
an unequivocal invocation of theright to have counsel present by the grandfather, thetrid court did
focus on the importance of the Miranda warnings themselves and concluded that the defendant
understood hisright to remain dlent and to have alawyer present. The form setting out those rights
stated plainly and clearly that, “Y ou have theright to talk to alawyer for advice before we ask you
any questions and to have him with you during questioning. If you cannot afford alawyer, onewill
be appointed for you before any questioning, if youwish.” Nothingintherecord indicatesthat the
right to counsel wasever clearly invoked. Infact, at one point in hissuppression hearingtestimony,
the grandfather stated that he asked to speak with the officers outside theinterview room because
he was ready to “concede that we need a lawyer.” Neither the defendant nor his grandmother
testified that the grandfather clearly asked that alawyer be present at questioning. The testimony

7In Davis, the defendant said, “Maybe | should talk to alawyer.” Id. at 455, 114 S. Ct. at 2353. The officers
then sought to clarify whethe thedefendant was actually asking foralawyer, and the defendantreplied that hewas not;
questioning continued.
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of Sergeant Wilkinson concerning what was said on the break maintained that no request for an
attorney was made by the grandfather. The grandfather’ stestimony is itself ambiguous since he
testified that on the break he told the officers that the questioning was not getting anywhere, that he
believed his grandson wasinnocent, and that he was going to get alawyer, even though he testified
that he had previoudly told the officers he could not afford alawyer. On direct examination, hewas
asked, “When you made that statement did you see a lawyer?’ He responded, “No, we didn’t
becausewhile we wastalking and everything that’ swhen my wife came out and said that Aaron had
confessed.” Weconcludethat no clear and unequivocal invocation of theright to counsel was made.

Even had such a request been made, the record indicates that the defendant initiated the
conversation with the officersfollowing the break in which he confessed to the killing of thevictim.
Theimpetusfor the confession wasthe private conversation with hisgrandmother, not any coercive
overreaching of the State. The defendant freely volunteered the confession. It was madeknowing
what hisMirandarightswere and with theintellectual capacity to understandthoserights. Although
the defendant testified that he believed the result of his confession would be that he would be
allowed to go home, the trial court did not find this to be credible:

Now, | don’'t know where he added that up to mean thisif | confess
to killing somebody | can go home and forget about it. | don’t think
even he thought that would be the case. | don’t think the defendant
even dreamed that that would be the case if he said, | killed a man,
that it would be all right. Now, he may have thought that he may not
have to do as much time.

We concludethat the defendant wasfully informed of hisMirandarights; that hevoluntarily,
knowingly, and intelligently waived those rights that he did not unequivocally invoke hisright to
counsel; but that even if he did invoke this right, the evidence is clear and convincing that he
initiated the conversation with the officers and voluntarily, knowingly, and intelligently waived his
right to counsel. Accordingly, the defendant’ s Fifth Amendment right to counsel claim is without
merit; therefore, his confession was properly admitted as evidence.

I1. Sufficiency of the Evidence

The defendant challenges the sufficiency of the evidence, contending that the State failed to
carry its burden of proving beyond areasonable doubt that the homicide was premeditated. When
the sufficiency of the evidenceis challenged, the relevant question is whether, after reviewing the
evidence in the light most favorable to the State, any rational trier of fact could have found the
essential elementsof the crime beyond areasonable doubt. See Statev. Williams, 657 S.W.2d 405,
410(Tenn. 1983); seeaso Tenn. R. App. P.13(e). Thisappliesto convictionsbased on either direct
or circumstantial evidence or acombination of thetwo. See Statev. Matthews, 805 S.W.2d 776, 779
(Tenn. Crim. App.), perm. app. denied (Tenn. 1990). In determining the sufficiency of the evidence,
we do not reweigh the evidence or substitute our own inferences for those of the jury. See Statev.
Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). The credibility of witnesses, the weight to be given
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their testimony, and the reconciliation of conflicts in the proof are matters entrusted to the jury as
thetrier of fact. See Byrgev. State, 575 SW.2d 292, 295 (Tenn. Crim. App. 1978).

The defendant here was convicted of first degree premeditated murder, which is defined as
a “premeditated and intentional killing of another.” Tenn. Code Ann. 8 39-13-202(a)(1).
“Premeditation” requiresthat the act be done after theexercise of reflection and judgment. It means
that the “intent to kill must have been formed prior to the act itself.” 1d. § 39-13-202(d). That isnot
to say that the purpose to kill must have “pre-existed in the mind of the accused for any definite
period of time,” but only that the mind of the accused must be“ sufficiently freefrom excitement and
passion as to be capable of premeditation.” 1d.

All homicides are presumed to be second degree murder, and the State must affirmaively
prove premeditation in order to elevate the offense from second to first degree murder. See State
v. Brown, 836 S.W.2d 530, 543 (Tenn. 1992). The presence or absence of premeditation is a
guestion for the jury to determine, and it may be inferred from the circumstances surrounding the
killing. See State v. Gentry, 881 S.\W.2d 1, 3 (Tenn. Crim. App. 1993), perm. app. denied (Tenn.
1994). Factorswhich tend to support the existence of premeditation have been enumerated by our
supreme court in State v. Bland, 958 S.W.2d 651, 660 (Tenn. 1997) as follows:

the use of a deadly weapon upon an unarmed victim; the particular
cruelty of the killing; declarations by the defendant of an intent to
Kill; evidence of procurement of a weapon; preparations before the
killing for concealment of the crime; and calmnessimmediately after
the killing.

The defendant argues that his intent was not to kill the victim but just to get into the gang.
Healso arguesthat he was not sufficiently free of passion and excitement at the time because of the
street fight. The fact that he was motivated by a desire to become a member of a gang does not
obviatetheintent to kill. According to our criminal code, a person acts intentionally “with respect
to the nature of theconduct or to aresult of the conduct when it isthe person’ s conscious objective
or desireto engagein the conduct or causetheresult.” Tenn. Code Ann. 8§ 39-11-106(a)(18). There
was evidence that the defendant stated, “1'm fixing to kill me a mothe fucker.” He admitted to
aiming agun at the back of thevictim and firing it at close range. Asto his being caught up in the
heat of passion and exdtement, there was no evidence that the defendant was involved in the fight
at all. On the contrary, the evidence was that the defendant only wanted to join the gang and knew
that this was his “big chance.” Although he had not brought the gun to the corner of Fourth and
Linden that night, he took it from the gang leader, fired it, gave it back, and ran. The victim was
unknown to him; the victim coud have been anyone the gang leader told him to shoot—afact that
speaksto the terrible cruelty of thiskilling.

While we note the decisive impact of a confession on the adversarial process, the other
aspects of this trial provided sufficient evidence to support the conclusion of the jury that the
defendant, without passion, after exercising judgment and refl ection, consciously engaged in conduct
which caused thevictim’ sdeath. Therefore, weconcludethat theevidenceinthisrecord issufficient
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to establish premeditation.
CONCLUSION
Having considered the entire record, we conclude that the trial court’s admission of the

defendant’s confession into evidence was proper and that the evidence supported the jury’s
conviction for first degree premeditated murder. The judgment of the trial court is affirmed.

ALAN E. GLENN, JUDGE
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